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The Fair Housing Act, amended by P.L. 2024, c. 2 (Assembly Bill 4/Senate Bill 50),
signed into law March 20, 2024 ("Amended Act”), governs how Fourth Round (2025-2035)
and future rounds of municipal fair share housing obligations are calculated, established,
and satisfied, through changes in master plans, zoning, and other initiatives in a municipal
housing element and fair share plan (“HEFSP”). The Amended Act offered municipalities
an opportunity to determine their Present Need and Prospective Need fair share housing
obligations for 2025-2035, through committing, by filing by February 3, 2025 with the new
Affordable Housing Dispute Resolution Program (“Program”), to adopting a municipal
housing element and fair share plan by June 30, 2025 to satisfy their fair share housing
obligations.

According to Fair Share Housing Center (“FSHC”), 424 New Jersey municipalities
adopted and timely filed housing element and fair share plans with the Affordable Housing
Dispute Resolution Program established by the Amended Act.! Many of those
municipalities claimed a “vacant land adjustment,” based on insufficient vacant and
underutilized developable land, an adjustment of their allocated Prospective Need into
two components: Realistic Development Potential and Unmet Need. A key issue has
arisen in the review of these Fourth Round HEFSPs: how should the requirement of the
Amended Fair Housing Act that realistic zoning be adopted to address at least 25% of the
adjusted Prospective Need obligation, i.e., the Unmet Need, when a municipality receives

a vacant land adjustment be interpreted?

' FSHC, “Record 424 Municipalites Adopt Fair Housing Plans,” Press Release [July 17, 2025],
https://www.fairsharehousing.org/press-release/record-424-municipalities-adopt-fair-housing-plans/
<accessed August 19, 2025>
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As amended in 2024, the Fair Housing Act provides:

“‘Any municipality that receives an adjustment of its prospective need

obligations for the fourth round or subsequent rounds based on a lack of

vacant land shall, as part of the process of adopting and implementing its

housing element and fair share plan, identify sufficient parcels likely to

redevelop during the current round of obligations to address at least 25

percent of the prospective need obligation that has been adjusted and adopt

realistic zoning that allows for such adjusted obligation, or demonstrate why

the municipality is unable to do s0.™

In order to explain the proper application of this statutory requirement, this report
first reviews the origins and evolution of its explicit and implicit key components: (a) vacant
land adjustment, (b) Realistic Development Potential (“RDP”), and (c) Unmet Need. The
report will also explicate two critical phrases in this requirement: (a) “... at least 25 percent
of the prospective need obligation that has been adjusted...” and (b) “...adopt realistic
zoning for such adjusted obligation... .”

Since its enactment in 1985, the Fair Housing Act has always recognized that
some municipalities may have insufficient vacant, developable land to satisfy their
Prospective Need fair share obligations entirely through standard inclusionary zoning.?

In its first Substantive Regulations, adopted in 1986 for its First Round (1987-1993),

2N.J.S.A. 52:27D-310.1, P.L. 2024, c.2, §23.

3 The Fair Housing Act directed COAH to “[a]dopt criteria and guidelines for ... (2) Municipal adjustment of
the present and prospective fair share based on available vacant and developable land ...” N.J.S.A.
52:27D-307(c). P.L. 1985, c. 222, §7.
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COAH adopted detailed criteria and a process for adjusting municipal fair share on the
basis of insufficient vacant, developable land,* stating:

“The Council [COAH] shall determine the municipality’s ability to absorb its

fair share obligation through inclusionary developments. The Council shall

presumptively require a 20 percent maximum set-aside [of affordable

housing] and a minimum gross density of six units per acre on vacant and
developable sites.”™

Once COAH determined the municipality’s “ability to absorb its fair share
obligation,” that theoretical yield of affordable housing from its vacant and developable
land became the municipality’s reduced Prospective Need, if its “ability to absorb its fair
share obligation” was less than the municipality’s originally allocated fair share of its
region’s Prospective Need.

For the Second Round (1993-1999), COAH adopted new rules in 1994 that
updated and replaced the First Round process. These rules retained the concepts and
criteria for the vacant land adjustment process and named the municipality’s theoretical
yield of affordable housing from its vacant and developable land its “Realistic
Development Potential” (‘RDP”).6 COAH also required municipalities to consider in the

RDP calculation underutilized land that

4N.J.A.C. 5:92-8.1 et seq., 18 N.J.R. 1537-1538, August 4, 1986.

°N.J.A.C. 5:92-8.4(c), 18 N.J.R. 1538, August 4, 1986.

6 N.J.A.C. 5:93-1.3, 26 N.J.R. 2316, June 6, 1994, and N.J.A.C. 5:93-4.2, 26 N.J.R. 2324-2325, June 6,
1994.
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“...would create an opportunity for affordable housing if inclusionary zoning

was in place.””
When preparing its HEFSP, COAH required a municipality with such a “vacant land
adjustment” to adopt sufficient realistic compliance mechanisms, such as inclusionary
zoning or development of a group home, to address its RDP.8 When RDP was calculated,
COAH Second Round Rules also required such municipalities to

“...provide a response toward the obligation not addressed by the realistic

development potential.”
That required “obligation not addressed” became known as the “Unmet Need.”

COAH first used the term “Unmet Need” in Third Round rules adopted in 2004."°
In its second iteration of Third Round Rules, adopted in 2008, COAH defined Unmet
Need'' and stressed the importance of this component of the fair share obligation by
requiring COAH to “... review the municipality’s mechanisms to address unmet need ...
12 In this rule adoption COAH also expanded its list of compliance mechanisms COAH
could require a municipality to adopt to address Unmet Need, including inclusionary

overlay zoning and an inclusionary redevelopment plan.'?

"N.J.A.C. 5:93-4.2(d).

8 COAH rules offered municipalities great flexibility in selecting compliance mechanisms to address RDP.
N.J.A.C. 5:97-4.2(g).

9N.J.A.C. 5:93-4.1(b), 26 N.J.R. 2324, June 6, 1994.

UN.J.A.C. 5:94-3.4(a)1.

" N.J.A.C. 5:97-1.4, 40 N.J.R. 2890, June 2, 2008.

2N.J.A.C. 5:97-5.3(a), 40 N.J.R. 2899-2890, June 2, 2008.

B N.J.A.C. 5:97-5.3(b), 40 N.J.R. 2890, June 2, 2008.
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While the Appellate Division invalidated substantial portions of COAH Third Round
Rules in 2010, neither the Appellate Division nor the Supreme Court's invalidated the
provisions on RDP and Unmet Need. In 2015 the Supreme Court issued Mount Laurel
IV, which declared COAH “moribund” and returned enforcement of the Mount Laurel
Doctrine to the trial courts, noting that “...many aspects to the two earlier versions of Third
Round rules were found valid by the appellate courts.”®

Under COAH rules and Third Round court-approved settlements between

municipalities and FSHC under Mount Laurel IV since 2015, vacant land adjustment

municipalities were required to: (a) address their RDP by creating sufficient realistic
opportunities for affordable housing and (b) address their Unmet Need with appropriate
compliance mechanisms, such as overlay inclusionary zoning and redevelopment plans
that incentivize development and redevelopment that includes affordable housing.

The Amended Fair Housing Act incorporates by reference the existing COAH

rules, which were also applied following Mount Laurel IV for RDP and Unmet Need, and

also adds a new requirement for vacant land adjustment municipalities: adopt realistic
zoning for identified parcels likely to redevelop to address at least 25% of the Unmet

Need, or “...demonstrate why the municipality is unable to do so.”"”

4 In Re Adoption of N.J.A.C. 5:96 & 5:97, 416 N.J. Super. 462 (App. Div. 2010).

'S In Re Adoption of N.J.A.C. 5:96 & 5:97, 215 N.J. 578 (2013).

'8 In the Matter of the Adoption of N.J.A.C. 5:96 and 5:97 by the New Jersey Council on Affordable Housing,
221 N.J. 54-55 (2015).

7'N.J.S.A. 52:27D-310.1, P.L. 2024, c.2, §23. Notably, as to RDP and Unmet Need, a provision of the
statute entitles all parties to rely on COAH rules on the adjustment of Prospective Need via the calculation
first of RDP and then Unmet Need (Unmet Need = Prospective Need — RDP), as the pertinent rules have
not been “... contradicted by statute ... or binding court decisions.” N.J.S.A. 52:27D-311m., P.L. 2024, c. 2,
§11m.
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Furthermore, the requirement that municipalities with insufficient vacant and
developable land adopt realistic zoning to incentivize redevelopment is consistent with

Mount Laurel Il, where the Supreme Court ruled that in

“...built-up suburbs ... [tlhe most significant question in such cases will

ordinarily be whether there is any land available for development, and if not,

what kind of remedy is appropriate to assure that as land becomes

available, a realistic opportunity exists for the construction of lower income

housing, assuming it is otherwise suitable for that purpose.”'®

Redevelopment has become increasingly significant throughout New Jersey in
recent years, whether undertaken at municipal initiative under the Local Redevelopment
and Housing Law® or by private sector initiative by developers. It can take many forms,
including building a new neighborhood on an obsolete property, adaptive reuse and
conversion of existing buildings, and developing infill projects on parking lots. According
to nonprofit, nonpartisan New Jersey Future, “Since 2007, most of the state’s population
growth has been happening via redevelopment, in places with little or no buildable land
left.”?® Redevelopment has become so pervasive in New Jersey that is been called the
‘new normal.” Indeed, “More than 2/3 of all residential certificates of occupancy issued

since 2015 have been issued in municipalities that are at least 90% built-out, meaning

'8 Footnote 21, Mount Laurel Il, 92 N.J. 249 (1985).

9 N.J.S.A. 40A:12A-1. et seq.

20 Tim Evans, "Redevelopment is the New Normal,” New Jersey Future, June 12, 2020
https://www.njfuture.org/2020/06/12/redevelopment-is-the-new-normal/ <accessed August 22, 2025>
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that most of this growth is being accommodated on land that was previously developed
for something else.”?’!

In establishing the new requirement to identify parcels likely to redevelop to
address at least 25% of Unmet Need, the Legislature recognized the importance and
reality of redevelopment in New Jersey. This requirement was in accordance with other
provisions of the Amended Fair Housing Act that emphasize redevelopment, including
several areas in which the Legislature added explicit linkages to the State Development
and Redevelopment Plan, which heavily emphasizes redevelopment, and bonus credits
for the first time ever available for redevelopment of nonresidential buildings and sites.?

A review of a sample of Fourth Round timely filed HEFSPs from municipalities,
from all six housing regions, finds in municipalities that claim a vacant land adjustment
three types of responses to the new requirement to address at least 25% of the Unmet
Need: (a) apply correctly the 25% requirement to the Unmet Need, (b) misapply the 25%
requirement to the RDP, and (c) ignore the 25% requirement and/or fail to plan for the full
Unmet Need.

The correct application of requirement on realistic zoning to address at least 25%
of the Unmet Need is straightforward. Numerous municipalities, such as Englewood Cliffs

(Region 1, Bergen County), Verona (Region 2, Essex County), and Point Pleasant

2! Tim Evans, “Urban Centers Are Back, So Is the Whole State of New Jersey,” New Jersey Future, August
12, 2025
https://www.njfuture.org/2025/08/12/urban-centers-are-back-in-fact-so-is-the-whole-state-of-new-jersey/
<accessed August 22, 2025>

22« _one unit of credit and one-half bonus credit for a unit of low-or moderate-income housing constructed
on land that is or was previously developed and utilized for retail, office, or commercial space ...”, N.J.S.A.
52:27D-311k.(7), P.L. 2024, c.2, §24.
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(Region 4, Ocean County), have calculated their RDP and Unmet Need, identified parcels
likely to redevelop during 2025-2035 (i.e., the Fourth Round), and proposed in their
HEFSPs realistic zoning to address at least 25% of their Unmet Need. As the Amended
Fair Housing Act required that adopted and filed HEFSPs include only proposed drafts of
implementing ordinances? that need not be adopted under the statute until March 15,
2026,%* it is reasonable that these municipalities have yet adopted the “realistic zoning”
required to address at least 25% of their Unmet Need. These compliant municipalities
have also proposed appropriate compliance mechanisms, usually overlay inclusionary
zoning, to address the remaining 75% of their Unmet Need as required by COAH rules.?®

The second category of municipalities has misapplied the 25% requirement to the
RDP, instead of the Unmet Need, or otherwise misapplied the 25% requirement, such as
Franklin Lakes (Region 1, Bergen County), Summit (Region 2, Union County), and
Rumson (Region 4, Monmouth County). These noncompliant municipalities have
incorrectly interpreted the statutory reference to “...the prospective need obligation that
has been adjusted... [and] ...such adjusted obligation... ” %6 to mean the RDP. This
interpretation is incorrect for three reasons. First, as municipalities have for decades
been required under still valid COAH rules to address 100% of their RDP, a lesser
requirement to address only 25% of the RDP is nonsensical. Second, this radical

interpretation would significantly dilute the constitutional housing obligation, especially if

23 N.J.S.A. 52:27D-304.1f.(2)(a), P.L. 2024, c.2, §2.

24 N.J.S.A. 52:27D-304.1f.(2)(c), P.L. 2024, c.2, §2.

25 Municipalities must “...provide a response toward the obligation not addressed by the realistic
development potential.” N.J.A.C. 5:93-4.1(b), 26 N.J.R. 2324, June 6, 1994,

26 N.J.S.A. 52:27D-310.1, P.L. 2024, c.2, §23.
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read, as many of these HEFSPs do, to suggest that the rest of Unmet Need need not be
addressed. Third, the “adjustment” is the calculation of the “vacant land adjustment” and
RDP that then results in the remainder of the Prospective Need, i.e., the Unmet Need,
being the “adjusted obligation.” For example, if the Prospective Need is 100 units, a
calculation of the RDP at 25 units would constitute an adjustment of the Prospective Need
by 75 units, i.e., the Unmet Need.

These noncompliant municipalities that misapply the 25% requirement to the RDP
then typically ignore the statutory requirement to “...identify sufficient parcels likely to
redevelop...” during 2025-2035. The statute calls for site-specific compliance
mechanisms, not generalized overlay zoning, and specifically requires “realistic zoning”
for such parcels. The statute does not require the municipality to designate a
redevelopment area and adopt a redevelopment plan for such parcels under the Local
Redevelopment and Housing Law.?” The statute does, however, require the municipality
to identify existing developed parcels “likely to redevelop” with the incentive of appropriate
inclusionary zoning requiring a set-aside of affordable housing, i.e., the required
“...realistic zoning that allows for such adjusted obligation... ."?® By failing to propose
realistic inclusionary zoning for specific parcels likely to redevelop to address at least 25%

of their Unmet Need, these noncompliant municipalities are diluting the constitutional

27N.J.S.A. 40A:12A-1. et seq.

28 As an adopted redevelopment plan under the Local Redevelopment and Housing Law constitutes the
zoning for its redevelopment area, the Amended Fair Housing Act does not preclude a municipality from
identifying parcels and adopting redevelopment plans under the Local Redevelopment and Housing Law.
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housing obligation and frustrating the proper implementation of the Mount Laurel
Doctrine.

The third category of municipalities ignored the 25% of Unmet Need requirement
entirely and/or failed to plan for their full Unmet Need, such as Palisades Park (Region 1,
Bergen County), Rockaway Township (Region 2, Morris County), and Old Bridge (Region
3, Middlesex County). By their failure to recognize and address their obligation under the
Amended Fair Housing Act to “...identify sufficient parcels likely to redevelop during the
current round of obligations to address at least 25 percent of the prospective need
obligation that has been adjusted [Unmet Need] and adopt realistic zoning for such

adjusted obligation... ,” these noncompliant municipalities have also diluted the
constitutional housing obligation and frustrated the proper implementation of the Mount
Laurel Doctrine.

The new statutory requirement that vacant land adjustment municipalities identify
sufficient parcels likely to redevelop by 2035 and address with realistic zoning at least
25% of their Unmet Need is important recognition by the Legislature of where and how

development is taking place in New Jersey that must be tapped to address the

constitutional housing obligation established by Mount Laurel.
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EXHIBIT A:
QUALIFICATIONS OF DAVID N. KINSEY

David N. Kinsey is a professional planner licensed by the State of New Jersey, a Fellow
of the College of Fellows of the American Institute of Certified Planners (“FAICP”), and a
partner in the planning consulting firm of Kinsey & Hand of Princeton N.J. He has more
than 40 years of affordable housing planning experience implementing the Mount Laurel
Doctrine: as the Director of the Division of Coastal Resources in the N.J. Department of

Environmental Protection in the late 1970s and early 1980s under Mount Laurel |, for the

trial courts as a special master during 1985-2004 under Mount Laurel I, and for nonprofit

advocates, for profit developers, municipalities, and objectors under the Mount Laurel
Doctrine and Fair Housing Act since 1985. Due to these roles, Kinsey is familiar with the
evolution of the Fair Housing Act since its enactment in 1985 and rule-making by the
former N.J. Council on Affordable Housing (“COAH”) since 1986. In particular, Kinsey
previously prepared certifications, reports, and analyses, and provided expert testimony
in Superior Court on diverse aspects of municipal compliance with constitutional fair share
housing obligations throughout New Jersey. In addition, Kinsey has taught graduate
courses in affordable housing, land use policy, public policy and planning at Princeton
University during 1973-1975 and since 1998. He also taught graduate courses in urban
planning at Rutgers University in 1977-1978 and in environmental planning at the
University of Pennsylvania in 1985-1986. Kinsey has an A.B. in Government-Architecture
from Dartmouth College and a Master of Public Affairs and Urban Planning and Ph.D. in

Public and International Affairs from Princeton University.
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Fair Share Housing Center retained Kinsey for advice and assistance in the
implementation of the Mount Laurel Doctrine and Fair Housing Act, including the review

of filed Fourth Round HEFSPs.
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New Jersey Judiciary
Civil Practice Division

Civil Case Information Statement (CIS)

Use for initial Law Division Civil Part pleadings (not motions) under Rule 4:5-1.
Pleading will be rejected for filing, under Rule 1:5-6(c), if information above the
black bar is not completed, or attorney’s signature is not affixed.

For Use by Clerk’s Office Only

Feewaiver,challengdetter

Payment type L1 check |Charge/Check Number |Amount |Overpayment | Batch Number
[ ] charge 5 5
[ cash
Attorney/Pro Se Name Telephone Number County of Venue
Esme M. Devenney, Esq. (856) 665-5444ext. Morris E|
Firm Name (if applicable) Docket Number (when available)
Fair ShareHousingCenter MRS-L238-25
Office Address - Street City State  Zip
510ParkBoulevard ‘CherryHiII ‘ NJ ‘08002
Document Type Jury Demand

[]Yes

ml No

Defendant-Interesteldarty

Name of Party (e.g., John Doe, Plaintiff) ﬁ&ﬁ@f'ﬂﬂe Application of the Borough of Chathar

Case Type Number (See page 3 for listing) 816

Are sexual abuse claims alleged? L] Yes m] No
Does this case involve claims related to COVID-19? L1 Yes m] No
Is this a professional malpractice case? L] Yes m] No
If “Yes,” see N.J.S.A. 2A:53A-27 and applicable case law
regarding your obligation to file an affidavit of merit.
Related Cases Pending? [] Yes m] No
If “Yes,” list docket numbers
Do you anticipate adding any parties (arising out of same 1 Yes ml No
transaction or occurrence)?
Name of defendant’s primary insurance company (if known) [] None m] Unknown

Revised Form Promulgated by 12/21/2023 Notice to the Bar (effective 01/01/2024), CN 10517 (Appendix X11-B1)
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The Information Provided on This Form Cannot be Introduced into Evidence.

Case Characteristics for Purposes of Determining if Case is Appropriate for Mediation

Do parties have a current, past or recurrent relationship? L] Yes No
If “Yes,” is that relationship:
[ Employer/Employee L1 Friend/Neighbor L1 Familial [] Business

[1 Other (explain)

Does the statute governing this case provide for payment of fees ] Yes m] No
by the losing party?

Use this space to alert the court to any special case characteristics that may warrant individual
management or accelerated disposition.

Plaintiff has opted into the Affordable Housing Dispute Resolution Program. Because t
Plaintiff's Fourth Round Housing Element and Fair Share Plan is challenged by the
Defendant-Interested Party, this matter will be referred to the Program for settlement
conference.

(E\ Do you or your client need any disability accommodations? [ Yes m] No

‘ If yes, please identify the requested accommodation:

Will an interpreter be needed? [ Yes m] No
If yes, for what language?

| certify that confidential personal identifiers have been redacted from documents now
submitted to the court and will be redacted from all documents submitted in the future in
accordance with Rule 1:38-7(b).

Attorney/Self-Represented Litigant Signature: 4:/@%“

—

Revised Form Promulgated by 12/21/2023 Notice to the Bar (effective 01/01/2024), CN 10517 (Appendix X11-B1) page 2 of 4
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Civil Case Information Statement (CIS)
Use for initial pleadings (not motions) under Rule 4:5-1
CASE TYPES
(Choose one and enter number of case type in appropriate space on page 1.)

Track | - 150 days discover

151 Name Change

175 Forfeiture

302 Tenancy

399 Real Property (other than Tenancy, Contract, Condemnation, Complex Commercial or Construction)
502 Book Account (debt collection matters only)

505  Other Insurance Claim (including declaratory judgment actions)
506 PIP Coverage

510 UM or UIM Claim (coverage issues only)

511  Action on Negotiable Instrument

512 Lemon Law

801  Summary Action

802  Open Public Records Act (summary action)

999  Other (briefly describe nature of action)

Track Il - 300 days discover

305  Construction

509 Employment (other than Conscientious Employees Protection Act (CEPA) or Law Against
Discrimination (LAD))

599  Contract/Commercial Transaction

603N  Auto Negligence — Personal Injury (non-verbal threshold)

603Y Auto Negligence — Personal Injury (verbal threshold)

605 Personal Injury

610  Auto Negligence — Property Damage

621 UM or UIM Claim (includes bodily injury)

699  Tort - Other

Track 111 - 450 days discover

005  Civil Rights

301  Condemnation

602  Assault and Battery

604 Medical Malpractice

606 Product Liability

607 Professional Malpractice

608 Toxic Tort

609 Defamation

616  Whistleblower / Conscientious Employee Protection Act (CEPA) Cases
617 Inverse Condemnation

618 Law Against Discrimination (LAD) Cases

Revised Form Promulgated by 12/21/2023 Notice to the Bar (effective 01/01/2024), CN 10517 (Appendix X11-B1) page 3 of 4
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Track IV - Active Case Management b

156 Environmental/Environmental Coverage Litigation
303 Mt. Laurel

508  Complex Commercial

513 Complex Construction

514 Insurance Fraud

620 False Claims Act

701  Actions in Lieu of Prerogative Writs

Multicounty Litigation (Track IV

282  Fosamax

291 Pelvic Mesh/Gynecare

292 Pelvic Mesh/Bard

293 DePuy ASR Hip Implant Litigation

296  Stryker Rejuvenate/ABG Il Modular Hip Stem Components
300  Talc-Based Body Powders

601  Asbestos

624  Stryker LFIT CoCr V40 Femoral Heads
626  Abilify

627 Physiomesh Flexible Composite Mesh
628  Taxotere/Docetaxel

629 Zostavax

630 Proceed Mesh/Patch

631 Proton-Pump Inhibitors

633 Prolene Hernia System Mesh

634  Allergan Biocell Textured Breast Implants

635  Tasigna

636 Strattice Hernia Mesh
637 Singulair

638 Elmiron

639 Pinnacle Metal-on-Metal (MoM) Hip Implants
If you believe this case requires a track other than that provided above, please indicate the
reason on page 1, in the space under “Case Characteristics”.

Please check off each applicable category
[] Putative Class Action [ Title 59 [] Consumer Fraud

[] Medical Debt Claim

Revised Form Promulgated by 12/21/2023 Notice to the Bar (effective 01/01/2024), CN 10517 (Appendix X11-B1) page 4 of 4
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Adam M. Gordon, Esq.
FAI R S HAR E Laura Smith-Denker, Esq.
Joshua D. Bauers, Esq.

HOUS|NG CENTER Ashley ). Lee, Esq.

Esmé M. Devenney, Esq.
Ariela Rutbeck-Goldman, Esq.
Joelle L. Paull, Esq.

August 28, 2025

Via eCourts and Electronic Mail

Hon. Thomas C. Miller, A.J.S.C. (ret.)
Affordable Housing Dispute Resolution Program
Richard J. Hughes Justice Complex

P.O. Box 037

Trenton, New Jersey 08625

Re: IMO the Application of the Borough of Chatham, County of Morris,
Docket No. MRS-1.-238-25

Dear Judge Miller and Members of the Program:

Please accept this letter as Fair Share Housing Center’s (“FSHC”) challenge to the Borough
of Chatham’s (“Borough” or “Chatham”) Fourth Round Housing Element and Fair Share Plan
(“HEFSP”), adopted on June 18, 2025, and filed in the above-captioned matter on June 19, 2025,
pursuant to the Fair Housing Act, P.L. 2024, c.2 (“FHA”), and Administrative Directive #14-24
(“Directive”). This letter is provided in accordance with N.J.S.A. 52:27D-304.1(f)(2)(b) to
challenge Chatham’s HEFSP due to the insufficient demonstration of the Borough’s compliance
with the FHA and the Mount Laurel Doctrine, which protect the constitutional rights of low- and
moderate-income New Jerseyans.

Based on the deficiencies in Chatham’s HEFSP and its failure to provide adequate
documentation to demonstrate a realistic opportunity for its fair share of the regional need for
affordable housing, the Program should deny the Borough’s request for a Compliance Certification
unless the deficiencies are corrected. As explained in greater detail below, to resolve this challenge
and come into compliance, Chatham must: (1) revise its realistic development potential (“RDP”)
and vacant land analysis (“VLA”) in accordance with the Fair Housing Act and N.J.A.C. 5:93-4.2,

et seq. (2) propose mechanism to meet its entire unmet need for the Fourth Round and identify
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sites likely to redevelop to meet at least 25% of unmet need, and (3) commit to revise its HEFSP,
ordinances, resolutions, affirmative marketing plan, spending plan, and program manuals to
comply with applicable law.
ARGUMENT
I. Objective Compliance Standard

When there is a challenge to a municipality’s HEFSP, the program “shall apply an objective
assessment standard to determine whether a municipality’s housing element and fair share plan is
compliant with the ‘Fair Housing Act,” P.L. 1985, ¢.222 (C.52:27D-301 et al.) and the Mount

Laurel doctrine.” N.J.S.A. 52:27-304.2(b) (emphasis added).

The New Jersey Supreme Court defined the “objective” standard in Mount Laurel II:

Satisfaction of the Mount Laurel obligation shall be determined
solely on an objective basis: if the municipality has in fact provided
a realistic opportunity for the construction of its fair share of low-
and moderate-income housing, it has met the Mount Laurel
obligation to satisfy the conditional requirement; if it has not, then
it has failed to satisfy it. Further, whether the opportunity is
‘realistic’ will depend on whether there is in fact a likelihood — the
extent economic conditions allow — that the lower income house will
actually be constructed.

[S. Burlington Cnty. NAACP v. Mount Laurel, 92 N.J. 158, 220-22
(1983) (Mount Laurel IT) (footnotes omitted).]

The Court was clear that “[t]he municipal obligation to provide a realistic opportunity for
low and moderate income housing is not satisfied by a good faith attempt. The housing opportunity
provided must, in fact, be the substantial equivalent of the fair share.” Id. at 216. The Court was
also clear that “it is the municipality” that must “prove every element of compliance.” Id. at 306.

The statute demands the same actual compliance as Mount Laurel II. In addition to the

specific incorporation of the “objective” standard into the text of the statute, the findings of the
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statute state that “The Legislature declares that the "Fair Housing Act," P.L.1985, c¢.222
(C.52:27D-301 et al.), as amended and supplemented by P.L.2024, c.2 (C.52:27D-304.1 et al.), is
intended to implement the Mount Laurel doctrine.” N.J.S.A. 52:27D-302(p). And notably, unlike
in the numbers phase of the Program, the Legislature required proof of objective compliance even
absent a challenge, highlighting the importance of this standard. The Program “shall apply an
objective standard” to determine whether the HEFSP “enables the municipality to satisfy the fair
share obligation, applies compliant mechanisms, meets the threshold requirements for rental and
family units, does not exceed limits on other unit or category types, and is compliant with the "Fair
Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.) and the Mount Laurel doctrine.” Id. The
statute then clearly states that a municipality shall receive a compliance certification “unless these
objective standards are not met.” N.J.S.A. 52:27-304.2(b). This objective standard, which has been
interpreted through decades of case law and regulatory development, provides the appropriate

basis for the review of this challenge.

A. The Borough's vacant land adjustment does not comply with the Fair Housing Act.
As part of Borough’s HEFSP submission, the Borough requested a vacant land adjustment
(“VLA”) pursuant to N.J.S.A. 52:27D-310.1. The VLA provided by the Borough is woefully
inadequate under the applicable legal standards, namely, the Council on Affordable Housing’s
(“COAH”) longstanding VLA standards incorporated by reference by the FHA. N.J.S.A. 52:27D-
311(m). The Borough’s vacant land analysis must be revisited to determine a more accurate RDP.

1. The process for vacant land adjustments is well established by three
decades of precedent.

The Amended FHA retains the longstanding legal framework for conducting a vacant land
analysis as has been developed through COAH regulations and case law. Chatham Borough does

not follow this precedent. The Amended Act, recognizing that decades of precedent existed in
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reviewing compliance and that the Legislature wanted to continue that precedent, made clear that
all parties “shall be entitled to rely upon regulations on municipal credits, adjustments, and
compliance mechanisms adopted by the Council on Affordable Housing unless those regulations
are contradicted by [the Amended Act], or binding court decisions.” N.J.S.A. 52:27D-311(m). In
the statutory section regarding vacant land adjustments, besides changes to strengthen
requirements around “unmet need” and redevelopment further addressed below, the Legislature
simply shifted the forum of resolution of challenges from COAH to the Program and kept the
substantive standards intact. The process for conducting an adjustment under this section of the
statute is well-known and has been utilized for over thirty (30) years with the primary regulations
governing said adjustment being N.J.A.C. 5:93-4.2, initially adopted in 1994 as part of COAH’s
Second Round rules.

Under N.J.A.C. 5:93-4.2, a municipality’s RDP is calculated by determining how many
acres are appropriate for residential development and multiplying that by an appropriate density.
N.J.A.C. 5:93-4.2(f). The regulations require a municipality seeking an adjustment due to lack of
land to “submit an inventory of vacant parcels by lot and block that includes the acreage and owner
of each lot.” N.J.A.C. 5:93-4.2(b). The regulations made clear that “all vacant sites shall initially
be presumed to fall into this category.” N.J.A.C. 5:93-4.2(d).

Notably, the regulations require analysis of redevelopment sites in addition to vacant sites.
This analysis must include sites “that are devoted to a specific use which involves relatively low-
density development” and would create a realistic opportunity if inclusionary zoning were in place.
Id. The COAH rules provide direct guidance that properties “have the potential to develop or
redevelop over time and, as such development takes place, the Council has determined that such

sites shall contribute toward the housing obligation.” N.J.A.C. 5:93-4.1(c).

Page | 4



MRS-L-000238-25 08/29/2025 4:38:10 PM Pg 5 of 10 Trans ID: LCV20252375958

Once the inventory including vacant and potential redevelopment sites is complete, the
municipality may provide information to exclude or eliminate certain sites from the inventory. A
municipality may only exclude lands for the specifically denoted reasons in the regulations which
are all related to developability of each site such as: the presence of environmental constraints, the
existence of a deed restriction prohibiting development, or use as recreational lands within the
municipality. N.J.A.C. 5:93-4.2(e).

After the appropriate and applicable exclusions are removed from the inventory the
analysis moves to the next stage—determining the density for each property. The regulations
demand two criteria be utilized in this assessment, the character of the area surrounding the site
and the need to provide affordable housing. N.J.A.C. 5:93-4.2(f). The lowest density that may be
assigned is six (6) dwelling units per acre. Id. Once each site is assigned its own density after
completing this required analysis, each site’s land area is multiplied by the applicable density. The
final step is to multiply each site by a 20% set-aside. Id. The resulting product is the realistic
development potential (RDP) for the site. Id.

2. Chatham Boroughs’s VLA fails to comply with N.J.S.A. 52:27D-310.1
and N.J.A.C. 5:93-4.2 because it significantly and artificially
undercounts the Borough’s realistic development potential.

The Borough’s VLA fails to comply with this longstanding precedent and departs from the
step by step process required by N.J.A.C. 5:93-4.2 in a number of ways.

Here, Chatham’s VLA suffers from a basic methodological problem contributing to its low
RDP. First, the Borough must provide sufficient environmental mapping pursuant N.J.A.C. 5:93-
4.2(a). For example, Block 98 Lots 2 and 10-14 are excluded because of steep slopes and FSHC
cannot verify if this is accurate. Second, the Borough fails to include lands available for

redevelopment. This is exemplified by its refusal to include 23-33 South Passaic Avenue in its
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RDP. The Borough rejects this site in its HEFSP for “not being consistent with overall downtown
land use goals,” however the site still generates realistic development potential and thus generates
RDP. Third, the Borough appears to exceed its permitted reservation of up to 3% total land area
for conservation, parkland, and open space reservation by roughly 45 acres. N.J.S.A. 5:93-
4.2(e)(5).

In consideration of the above, Chatham’s RDP must be revisited by the Program to ensure
that it was conducted in accordance with applicable rules, regulations, and case law.

B. The Borough’s HEFSP contains additional flaws that should be addressed by the
Program.

As discussed earlier, it is the municipality that must demonstrate every element of

compliance. See Mount Laurel II, 92 N.J. at 306. FSHC has identified the following additional

items that must be addressed by the Program before the Borough can be deemed to have complied

with Mount Laurel.

1. Unmet need. The Borough should provide mechanisms to meet its entire unmet need and

identify parcels likely to redevelop to meet at least 25% of its unmet need. The Borough’s

current proposal falls short in two ways. First, it addresses only 25% of its unmet need
obligation without offering any plan to satisfy the remaining balance. Second, it fails to
identify parcels that are “likely to redevelop,” required by A4/S50. The statute is clear:
municipalities must identify sufficient parcels with realistic potential for redevelopment
during the current round and adopt zoning that reflects that potential. N.J.S.A. 52:27D-
310.1.

Instead, the Borough has offered a partial solution that neither satisfies the full
unmet need nor meets the threshold of “likely to redevelop.” To comply, the Borough must

go further. It should identify underutilized parcels, aging buildings, parcels with
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cooperative owners or evidence of intent to redevelopment, or locations already designated

in redevelopment plans. These are the types of properties that signal real potential for

redevelopment, in contrast to the Borough’s inadequate proposal.

. Municipally Sponsored project located at Block 56, Lot 14. The Borough should

provide documentation demonstrating a realistic opportunity for the 100% affordable

municipally sponsored project located at Block 56, Lot 14. This includes:

1. Zoning for the site - The draft ordinance for this project must also be revised to comply
with the forthcoming UHAC regulations. It must also require a minimum of 40 year
affordability controls pursuant to A4/S50 and the 2024 Uniform Housing Affordability
Controls (“UHAC”), N.J.A.C. 5:80-26.1;

2. A demonstration of site control — N.J.A.C. 5:93-5.5(a)(1);

3. An administrative mechanism — N.J.A.C. 5:93-5.5(a)(2);

4. A demonstration of adequate and stable sources of funding for each site, including a
pro forma and evidence of a stable source of funding — N.J.A.C. 5:93-5.5(a)(3);

5. A construction schedule or timetable that shows development can begin within two
years of approval of the plan — N.J.A.C. 5:93-5.5(a)(4).

6. A demonstration that each site has access to adequate sewer and water service

. Proposed inclusionary developments at 589 Main Street and 311 Main Street. The

Borough proposes two new inclusionary sites in its plan, one located at 589 Main Street

that would generate 9 family rental units, including 2 affordable units, and the other located

at 311 Main Street, which would generate 9 townhouse units with one affordable unit. The

Borough does not identify an interested developer, and must do provide that information.

which is required by N.J.A.C. 5:93-5.6(b). In addition, the Borough must revise the
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proposed zoning ordinances for these sites to require a 20 percent set-aside. N.J.A.C. 5:93-
5.6(b)(1). The draft ordinance for this project must also be revised to comply with the
forthcoming UHAC regulations. It must also require a minimum of 40 year affordability
controls pursuant to A4/S50 and the 2024 Uniform Housing Affordability Controls
(“UHAC”), N.J.A.C. 5:80-26.1.

In addition, it appears that the Borough has accepted a $63,000 payment-in-lieu of
an additional unit at this site. A municipality claiming that it has insufficient land to satisfy
its affordable housing obligations should not accept a payment-in-lieu of affordable units.
The Borough’s RDP should be increased by one unit, and the Borough should be
responsible for addressing the loss of this unit. And as for the payment-in-lieu amount,
COAH’s rules required a payment of no less than $148,683 in Region 2. See N.J.A.C. 5:97-
6.4(c). This payment-in-lieu calculation is based on construction cost estimates that are
now twenty-two (22) years old and were meant to be adjusted with market conditions. In
sum, the Borough failed to require affordable housing on this site, and it accepted a
payment that is a fraction of what should have been required under the applicable

regulations.

. Third Round obligations. For sites included in the Third Round plan but not yet
constructed, including Bowers Avenue and 4 Watchung Avenue, the Borough should
provide an analysis of whether these sites continue to present a realistic opportunity and
any changes that may need to be implemented. Under the Amended FHA, a municipality
“shall demonstrate how any sites that were not built in the prior rounds continue to present
a realistic opportunity” and to address unbuilt prior round deficiencies in ways that ensure

those sites remain realistic “which may include proposing changes to the zoning on the site
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to make its development more likely, and which may also include the dedication of
municipal affordable housing trust fund dollars or other monetary or in-kind resources.”
N.J.S.A. 52:27D-304.1(f)(2)(a). Bowers Lane should continue to be a component of the
Borough’s Third Round unmet need. The Borough must maintain all overlays adopted to
satisty its Third Round obligation in accordance with its June 14, 2021 Agreement with
FSHC.
5. Additional Compliance Documentation Required.
a. The Borough’s Affirmative Marketing Plan should be required to be updated in
accordance with the forthcoming regulation at N.J.A.C. 5:80-26.12.
b. The Borough’s Spending Plan should be required to be updated in accordance with
the forthcoming regulations at N.J.A.C. 5:99.
Thank you for your attention to this matter. As noted above, part of FSHC’s challenge is
as to the failure to provide sufficient information and documentation to support its plan in
compliance with the FHA and Mount Laurel; FSHC reserves its rights to provide supplemental

responses in response to further submissions by the Borough.

Respectfully submitted,

420, 5—
f—
Dated August 29, 2025 Esmé M. Devenney, Esq.
Counsel to Fair Share Housing Center
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SUPREME COURT OF NEW JERSEY

Pursuant to Rule 1:13-2(a), it is ORDERED that the payment of filing fees, other
fees, and charges of public officers for service of process in connection with actions
filed by the Fair Share Housing Center shall be waived; this Order is effective

immediately and until further order of the Court.

Dated: January 16, 2007



